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Court of Appeals of the District of Columbia 


Xo. 4578. : 

RiciiMETts RHEDEifEi AcTiEx 0 ESELLSCHAFTj a Gormaii 

Corporation, Appellant, 

vs. ! 

Howaei) Sutiiehland, as Alien Property Custodian, et al. 


a Supreme Court of the District of Columbia. 

In E(iuity. ; 

Xo. 45774. ; 

Richmers Rhederei Actiex Gesellsciiaft, a German 

Corporation, Plaintit¥, : 

vs. 

Howard SutherlaXD, as Alien Property Custodian; Fraxk 
White, as Treasurer of the United States, ainl Amur 
Shippinij: k Tradinu* Company, Defendants. 

United States of America, 

District of Columhia, ss: \ 

I 

Be it remembered that in the Sipireme Court of the Dis¬ 
trict of Columbia, at the City of Washine,-ton. in said Dis¬ 
trict, at the times hereinafter mentioned, ;the followine,- 
])at)ers were filed and proceediiyu’s had, in the above-entitled 
cause, to wit: 
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KICIIMEKS EHEDERI-:! A('TIEN GESELLSCHAET VS. 


<> 


1 Bill of Com plaint . 

Filed dime 17, 192(). 

In the Supreme Four! of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

Xo. 45774. 


RicnAiEKs Ehedkiiei Actien Gesellschaft, a German 

Corporation, Plaintiff, 

airainst 

C7' 

Howaui) Sutitetilani), as Alien Property Custodian; Frank 
AVliite, as Treasurer of the United States, and Amur 
Shipi)ing 6c Trading Conqiany, Defendants. 


The plaintiff’, above named, Rickmers Rhederei Actien 
Gesellschaft. In* Reeves T. Strickland, its attorney, for its 
conqilaint, 1 ‘espectfully shows the Court and alleges upon 
information and belief: 


1. That at all times hereinafter mentioned plaintiff was 
and still is a corporation organized under the laws of the 
R<‘])ublic of Germany, situated in Hamburg 1, Germany. 

'2. Tliat tlie defendant, Howard Sutherland is now dulv 

• 

a])])oint(*d. (inalified and acting Alien Property Custodian 
of the United States. That Frank AVhite is now duly ap- 
])()int(*<l, (jualified and acting Treasurer of the United States 
and tliat the Amur Shipping and Trading Company was 
and is a cor])oration organized and existing under the 
laws of Russia. 

2. That yii'ior to the commencement of this action Howard 
Sutherland asiAlien Pro])erty Custodian became possessed 
of a sum exceeding $19,201.64, representing monies belong¬ 
ing to the plaintiff herein, and that the Treasurer of 

2 tlie Ignited States now holds the said monies subject 
to and available for any demand that may be entered 
against the Treasurei- of the United States, and such final 
order as the Court mav make. 
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4. That ill the year 1914 tlie said iVmiir Shipping and 
Trading Coiiipaiiy sliipjied on lioard the Steamship “Ca¬ 
milla Kickmers” owned liy the plaintiff, 3,036 tons of soya 
beans which the jilaintitf agreed to carry froin Nikolajefsk, 
Russia to Hamburg, Germany, in consideration of the pay¬ 
ment by the defendant Amur Shipping and Trading Com¬ 
pany of freight amounting to 3959, 2 shillings^ and that the 
said soya beans were alleged to be the property of said 
Amur Shipping and Trading Company. ; 

5. Thereafter the said “Camilla Rickmers^’lin a part ful¬ 
fillment of said contract, did carry the said beans from said 
Nikolajefsk, Russia as far as Manila, Philippine Islands, 
and at the said port the said shiy) and beaiis^ were, on or 
about the 5th of Februarv, 1917, seized bv the United States 

Government and ever since then has remaihed seized bv 

* 

the United States Government, and that the said beans were 
then taken off the said ship and sold by the United States 
Government, and the proceeds thereof thereafter deposited 
with the Alien Property Custodian and/or the'Treasurer of 
the United States. : 

6. That according to the law of the Republic of Germany, 
under which law the contract of affreightment was made, 
the entire freight is due as soon as the voyage is com¬ 
menced, and the owner of the ship has a lien upon the 
merchandise shipped for the entire freight money. 

7. That the entire freight monev due for the carriage of 

said beans is the sum of $19,201.64. 

8. That the proceeds of the sale of said beans ex¬ 
ceeds in amount the aforesaid sum of $19,201.64. 
riiat the Alien Property Custodian is | successor in 
title to the i)laintitf and is subject to the rights of the 
plaintiff, tlie owner of said lien of $19,201.64 upon the said 
beans or the proceeds thereof. ; 

10. Tliat under and by virtue of the acts of;Congress re¬ 
lating thereto, tlie iilaintiff is entitled to the payment of 
$10,000 out of the lien belonging to the Alien Property Cus¬ 
todian, suliject to the rights of the ])laintiff, ;as aforesaid. 

11. That prior to the commencement of the action the 
])laintifr filed a claim witli the Alien Property Custodian 
for tlie i)ayment of the said $10,000 and the said claim has 
been disallowed by the President of the United States. 


o 


9. 
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AVlu'rcforo your ])otitiou(‘r ])rays lliat tlio above mon- 
tiou(*(l (lofoudaiits and (‘aoli or oitiior of them be directed 
and orderod to delivcn- to the plaintilT tlie sum of ten thou¬ 
sand dollars ($1(),0()()) de])osited with the Alien Property 
Custodian as aforesaid herein and held bv him or tlie Treas- 
ni-ei- of th(‘ United States and now in the possession and 
control of said defendants, together with interest, increase 
or dividends which shall have accrued to said ten tliousand 
dollars and that your plaintiff have such other and further 
r(*lier as the court may seem just and ])ro])er. 

RKKVES T. STRICKLAND, 

■ Attorney for Plaintiff. 


District of Columbia, ss: 

Reeves T. Strickland, of full age, being sworn according 
to law, on his oath de])Oses and says he is the attor- 
4 ney for the plaintiff in this cause and that he has 
rt‘ad the foregoing complaint and that on informa¬ 
tion and belief the contents thereof are true to the best of 
his knowledge and belief. 

REEVES T. STRICKLAND. 


Subscribed and sworn to — me this 17" day of June, 


FRANK E. CUNNINGHAM, 

Clerk. 


Motion fjf Defendants Sutherland (£ White to Dismiss Bill. 


Filed .Inly 9, 192G. 




Now come the defendants Howard Sutherland, as Alien 
Property Custodian and Frank Wliite, as Treasurer of 
the United States, liy their attorney, and move that the 
bill of complaint filed herein lie dismissed, and as grounds 
foi- said motion assign the following: 


1. It appears affirmatively from the allegations of the 
l)ill of comjdaint that the })laintiff herein is a corporation 
organized under the laws of the Republic of Germany and 
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HOWARD SUTHERLAND, A. P. C., ET AL. 

* \ 


is an enemy within the terms and provisions; of tlie Trad¬ 
ing with the Eenemy Act as amended, and is endeavoring 
to recover out of money held by the Alien Property Custo¬ 
dian and/or the Treasurer of the United States a debt al¬ 
leged to be owing to the plaintiff by the defendant the Amur 
Shipping and Trading Company. 

2. That there is no provision of law whereby an enemy 
is entitled to recover out of moneys held by the Alien Prop¬ 
erty Custodian and/or the Treasurer of the United States 
the amount of a debt owing to it bv anienemv whose 
5 money or other prox)erty has been seized by the Alien 
Property Custodian. 

8. It does not appear from the allegations of the bill of 
complaint that the plaintiff herein has any interest, right 
or title in any money or other property which may have 
been conveyed, transferred, assigned, delivered or paid to 
the Alien Property Custodian or seized by Ijim under the 
terms and provisions of the Trading with the Enemy Act, 
and is now held by him or by the Treasurer bf the United 
States. ! 

4. Plaintiff has not stated facts sufficient to entitle it to 
equitable relief under the provisions of Section 9 of the 
Trading with the Enemv Act as amended. ’ 


PEYTON GORDON, 

Bv M. P. i\I., 

Attornejj of the United States in and 
for the District of Columbia^ Atior- 
ney for Howard Sutherland, as 
Alien Property Custodian, and 
Frank White, as Treasurer of the 
United States. 


To Reeves T. Strickland, Esq., 

Woodward Building, 

Washington, D. C. 

Sir : ^ ' 

Please take notice that the foregoing motion to dismiss 
the bill of complaint in this case will be set down for hear¬ 
ing on the 28rd dav of Julv, 1926, at 10 A. M. or as soon 
thereafter as counsel mav be heard, before the Justice of the 

. 7 I 
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Supreme Court of the Distrivl of ('olumhin liearinc: eciuily 

motions on that dav. 

« 


PKVTOX CORDON. 

Bv .M. P. M.. 

Aiforueif of tJir rnlfofl Sfafrs; in and 
for fJf(' District o/ (\)lnni1)ia, At- 
tono'// for IIoH'ard SntJterland, as 
A a (Of Proffcriff D nstodian, and 
Frank 117//7r, as Trcasfircr of the 


United States. 


6 Service of a copy of the above motion to dismiss 

and notice of hearing acknowledged this 9 day of 
July, 1926. 

KEEVES T. STKICKLAND, 

Attorney for the Plaintiff. 

Motion of Defendant Afnur Shipping and Trading Com- 

pang to Disnfiss. 

Filed July 13, 1926. 

* * * ^ 


Now comes the defendant, the Amur Shipping and Trad¬ 
ing Company, by its attorneys, and moves the court to dis¬ 
miss the Bill of Complaint bled against it herein, and as 
grounds therefor savs: 

1. The Bill of Complaint does not state a cause of action 
that would entitle the ]»laintiff to the r(*lief sought against 
this defendant. 

2. It appears by said Bill of Com]>laint that tin* j)Iaintiff 
is a German coi-poration and an “enemy” under the pj-o- 
visions of the Ti-ading with the Enemy acts of Congress 
and that it is'without the right under said acts to assert 
its alleged claim of indebtedness agtuiist the fund men¬ 
tioned in said bill. 

3. It does not appear by said bill of complaint that tln^ 
plaintiff has imy such interest right oi* tith; under th(‘ 
Trading with the Enemy acts of Congress in the fund 
mentioned in said bill as would give it the right to recover 
said fund or any part thereof. 

4. It does not appear by said Bill of Complaint that the 
plaintiff performed its part of the alleged contract of af- 



HOWARD SUTlirCRLAND, A. P. C., KT AL. * 

or tlial any matters oi- things occurred 
7 excusing such perrormance. 

5. Jt ap])ears ])y said Bill of ('omptaint tliat the 
alleged contract of affreightment was an unperformed and 
unexecuted contract at the time of tlie breaking out of the 
war Ixdween the (Jermaii (Jovernment and the; Russian Gov¬ 
ernment, and that upon th(‘ brc'aking out of said war ])e- 
tween said (iovernments, the said alleged contract of af¬ 
freightment, as a result thereof Ixx'arne andiwas dissolved 
and abrogated and ca.n furnish no basis for the assertion of 
an\' rigid to a li(‘n on th(‘ beans nuMdioned in said bill of 
Com})laint or the ])roceeds realized from the' sale thereof. 

b. Jt appears by said Bill of Gom])laiid that tlie plain¬ 
tiff has ])v its laches lost anv right it inav hiave ha<l to as- 
sort anv claim against the fund mentioiuxl in said bill. 

7. It appears l)y said Bill of (k)m])laint that any right 
that may have existed in favoi* of the ])laintiff to assert a 

lien on the beans mentioned in said bill has been forfeited. 

• 

SAMUEL T. AXSELI., 

EDWARD S. BAILEY, 

Aiionh'jfs for iJic Drf('ifrknif 
Amur SJiippiiif/ and Trad'ivfi (dnupanp 


Reeves T. Strickland, I^]s(juire, ; 

Attornev foi- the Plaintiff: 

« 

I 

I^lease take notice that tlie foregoing motion to dismiss 
filed in this cause will b(‘ for hearing on tlie 2Mrd day of 
Julv, 192b. I 

SAMUEI. T. AXSEId., 

EDWARD S. BAILEY, 

A(foiifr/fs for fJir liyfnif'aut 
A}}iur Slfippiiff/ and 'fradjiffi Compaini 


8 


Service on me of a (‘opy of the above motion to 
dismiss acknowledged this 12th dav of Julv, 192b. 

REEVES T. STRICKLAXD, 

Aitornep \for Plaintiff, 


Per E. S. 
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Xniicr for Ilrdrhifj of Motion of Dcfendont Amur Shippinr/ 

and Trading Co. to Di.smi.^,s. 

FilKl Xovcmbcr 2,1926. 
*«#«<#** 


Eeevvs T. Strickland, Esquire, 

Attorney for the Plaintiff: 


Please take notice that the iMotion filed in this cause by 
the defendant, the Amur Shippinii: & Trading Company to 
dismiss the Bill of Com])laint herein will be for hear¬ 
ing on the twelfth day of X'ovember, 1926. 

SAMUEL T. ANSELL, 

EDWARD S. BAILEY, 

Attorneys for the Defendant 
A)nnr Shipping cC Trading Company. 

Service^ on me of a (' 0 ])y of the above notice acknowledged 
this 28th day of October, A. D. 1926. 


REEVES T. STRICKLAND, 

Attorney for Plaintiff. 


Memorandum of Court. 
Filed November 20, 1926. 


I do not think that the |)laintiff was an owner of the 
prop(*rty seized l)y the Alien Properly (histodian within 
th(‘ m(‘aning of subsection (6) of section 9, of the Trading 
with the Einmiv Act. 

BAILEY, J. 

9 Decree. 


Filed November 29, 


1926. 


# # # # # « 


This cause came on to be heard at this term iqmn the 
motions to dismiss the bill of complaint filed on behalf of 
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the defendants; and thereupon, upon consideration thereof, 
it is this 29th dav of Xovember, 1926, 

» 7 7 , 

Adjudged, ordered and decreed that the ])iil of complaint 
])e and the same hereby is dismissed, and it is further 

Adjudged ordered, and decreed that the defendants herein 
recover their costs in this belialt* expended and that they 
have execution therefor as at law. 

JEXXIXGS BAILEY, 

i Justice. 

I 

» 

hVom the foregoing decree tlie plaintiff, Kickmers 
Rhederei Action Gesellschaft, notes an appeal in open court 
to the Court of Appeals of the District of Columbia, and 
the penalty of the bond for costs is fixed at $100.00 or a cash 
deposit of $50.00. ; 

JEXXIXGS BAILEY, 

Justice. 


^'niorandum. 


December 6, 1926.—Appeal Bond, $100,; approved and 
filed. 

Assignment of Errors. 

Filed December 6, 1926. 




Xow comes the plaintiff and assigns the following error 
as having been made by the Court herein. 

1. The Court erred in holding aiid ruling that 
10 the plaintiff’ was not an “owner of the property seized 
by the Alien Property Custodian within the mean¬ 
ing of subsection (6) of section 9 of the Trading with the 
Enemy Act’’ in so far as to the sum of $10,000 freight 
money earned and due the plaintiff at the time of seizure and 
in dismissing plaintiff’s bill of complaint. 

REEVES T. STRICKLAXD, 

Attorneif for'the Plaintiff. 
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lIICITMKliS iniKDKKKI A('TIKX GKSKLT.SCIIAFT VS. 


Drs't ffltdl loll of ItCConJ. 

Fill'd Dci'cinlxT (), 11)20. 


Tile ])laiiiiilT liaviii^- ])erree{ed an appeal herein lo the 
(’onrt of A])])eals of the Disti-iel of Folnmhia on the 21)th 
day of Xovemlier ll)2t), hereby reiinests the Flerk of the 
Sn])reme Fonrl of tlie Distriel of Folnniliia to ])repare 
at ])laintiff's ex])ense, a transerijit of the record on appeal, 
inclndini*- therein the followiiiLi,- })apers and jiroceeding's: 

1. Mill of Complaint hied dannary 17, 1920. 

2. Motion to dismiss 1)111 of complaint tiled on July 9, 
1920, on behalf of defendants, Howard Sutherland and 
Frank AVhite. 

3. Motion to dismiss bill of comjilaint hied on July 13, 
1920, on behalf of defeiKlant Amur Shi])ping‘ and Trading 
Comjiany. 

4. Xotice of motion to dismiss filed Xovemlier 2, 1920. 

b. Final decree showing appeal noted in open court hied 
Xovember 2!), 1920, lixiiig bond at ^^lUO or a cash 

11 de])osit of $30. 

0. Bond. 

7. Assignmimt of Errors. 

5. This designation. 

9. Mmnorandum of Court hied Xovember 20 1920, 

BEEVES T. STBICKLAXI). 

Aitonif'i) for fJir Plaint iff. 

12 Supreme (’onrt of the District of Columbia. 

CxiTKi) States of America, 

J)isiric 1 of Pohnnhia, ss: 

I, Frank E. Cunningham. (1erk of the Sii])i*eme (V)ui't 
of the District of ('olnmbia. herebv certifv the foregoing 
Images numbered fi'om I to ll, both iiiclusix'e, to be a true 
and correct trans<'ri])t of the record, according to directions 
of counsel herein hied, copy of which is madi? ]>art of this 
t]‘ansci‘ipt, in cause Xo. 43774 in Eipiity, wherein IFichmers 
Bhederei Actieii Cesellschaft, a Herman Corporation, is 
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Plaintiff, and Howard Sutherland et al, arc Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of March, 1927.; 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4578. Richmers Rhederei Action Gesellschaft, a 
German corporation, appellant, vs. Howard Sutherland, as 
Alien Property Custodian, et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Mar. 17,1927. Henry W. Hodges, 
clerk. ! 


(5239) 
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No. 4578 


Rickmers Riiederei Actiex Gesellsciiaft 
(A German Corporation) 

Appellant. 


Howard Sutherland, as Alien Property Custodian, 
Frank White, as Treasurer of the United States, 

and 

Amoor Shipping and Trading Company 

Appellees. 


BRUT' ON BEHALF OF APPELLANT. 


Reeves T. Strickland, 
Attorney for Appellant. 


W. f. HUBEHTS CO. WASHINGTON 0. C. 
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IN THE 


Court of Appeals, District of Columbia 

April Term, 1927 


Rickmers Rhederei Actien GesellschAft 
(A German Corporation) 

I 

Appellant, 


vs. 

Howard Sutherland, as Alien Property Custodian, 
Frank White, as Treasurer of the United States, 

and 

Amoor Shipping and Trading COxMpany 

Appellees. 


BRIEF ON BEHALF OF APPELLANT. 

STATEMENT OF THE CASE i 

The appellant is a corporation organized under the 
laws of the Republic of Germany, situated in Hamburg 
I, Germany, and the appellee, Howard Sutherland, is 
the qualified and acting Alien Property Custodian of 
the United States, and Frank White is the duly quali¬ 
fied and acting Treasurer of the United States j and the 
Amoor Shipping and Trading Company was a corpora¬ 
tion organized and existing under the laws of; Russia. 

In 1914 the Amoor Shipping and Trading (pompany 
shipped on board the steamship Camilla Rickmers 3,036 




tons of soya beans. The Rickmers agreed to carry 
these beans from Nikolajefsk, Russia, to Hamburg, 
Germany, in consideration of the payment by the Amoor 
Company of the freight amounting to £39,050/2. These 
beans were the property of the Amoor Company. 

The Camilla Rickmers on its route from Nikolajefsk, 
Russia, to Hamburg, stopped at Manila, Philippine 
Islands. ' At Manila, the ship and the beans were, on 
or about February 5, 1917, seized by the United States 
Government and the beans were taken off the ship and 
sold by the Government and the proceeds thereof there¬ 
after deposited with the Alien Property Custodian and/ 
or Treasurer of United States. The Rickmers claim 
that the entire freight due for the carriage of the beans 
amounts to $19,201.64. 

Under and by virtue of the Act of Congress ap¬ 
proved March 4, 1923, known as the Winslow Act, 
“An Act to Amend the Trading with the Enemy Act” 
the appellant is entitled to the payment out of any 
moneys for which said beans were sold the sum of 
$10,000 to satisfy in part appellant’s lien for trans¬ 
portation of said beans A claim by appellants was 
filed with the Alien Property Custodian for the sum of 
$10,000, which claim was disallowed by the President, 
whereupon the appellant, as authorized under the act 
of March 4, 1923, filed suit on the equity side of the 
Supreme Court of the District of Columbia and where¬ 
upon motions were filed by the appellees to dismiss 
appellant’s bill of complaint. 

ASSIGNMENT OF ERROR 

The Court granted said motion and dismissed appel¬ 
lant’s bill and in so doing erred in holding and ruling 
that 
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“I do not think that the plaintiff was an; owner 
of the property seized by the Alien Property Cus¬ 
todian within the meaning of the sub-section six 
(6) of section nine of the trading with the enemy 
act.” 

^ ARGUMENT 


The act of Congress approved March 4, 1923, 
known as the Winslow' Act, “An Act to amende the 

• I 

Trading with the Enemy Act,” recited in section^ (b) 
thereof that, : / 

“In respect of all money or other property con¬ 
veyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him 
hereunder and held by him or by the Treasurer of 
the United States, if the President shall determine 
that the owner thereof at the time such money or 
"other property w'as required to be so conveyed, 
transferred, assigned, delivered, or paid :to the 
Alien Property Custodian or at the time when it 
was voluntarily delivered to him or was seized by 
him was— I 

^ ^ >jc sic 9|c 


(10). A partnership, association, other unincor¬ 
porated body of individuals, or corporation, and 
that it is not otherwise entitled to the return of its 
money or other property, or any part thereof, under 
this section, and that such money or other property, 
or the proceeds thereof, if the same has been con¬ 
verted, does not exceed in value the sum of $10,- 
000, or although exceeding in value the sum of 
$10,000, is nevertheless susceptible of division, and 
the part thereof to be returned hereunder does not 
exceed in value the sum of $10,000; * * * 

){c d)c i 

“Then the President, w'ithout any application be¬ 
ing made therefor, may order the payment, convey- 
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ance, transfer, assignment, or delivery of such 
money or other property held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United 
States, or of the interest therein to which the 
Presideirt^’shall determine such person entitled 
either to the said o’^jener or to the person b^^whom 
said property ccJUconveyed, transferred, 'Assigned, 
delrceredy or paid over to the Ahen Property Cus¬ 
todian;^ ^ ^ 

Provided further, however, ihd.t exce^ as hefetn 
provided no such action by the President shall 
bar any person from the prosecution of any suit 
at law or in equity to establish any right, titk,__^r 
interes^t which he may have therHn. 

■ (c). Any person zvhose money or other property 
the President is authorized to return under the pro¬ 
visions of sub-section (b) hereof may file notice of 
claim for the return of such money or other prop¬ 
erty, as provided in sub-section (a) hereof, and 
thereafter may make application to the President 
for allowance of such claim and/or may institute 
suit in equity to recover such money or other prop¬ 
erty, as provided in said sub-section and with like 


effect. 



It will be noted that throughout that portion of said 
act quoted above the following terms are used, 

1. “in respect of all money or other property” 

2. “the owmer thereof” 

3. “such money or other property was required 

to be conveyed, * * * qj. -^^s seized” 

4. “such money or other property held by the 

Alien Property Custodian * * *, or 

of the interest therein to which the President 
shall determine such person entitled, either to 
the said owner or to the person by whom said 
property was * * * delivered to the 

Alien Property Custodian” 

5. “no such action by the President shall bar any 
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person from the prosecution of any suit ;at law 
or in equity” 

6. “to establish any right, title, or interest which 

he may have therein” ; 

7. “any person whose money or other property 

the President is authorized to return i * * 

may institute suit in equity to recover such 
money or other property * * 

8. “suit in equity” may be filed. 

9. “equity.” 


The Congress of the United States very evidently 
intended that justice should be done to an “owner” or 
any “owner” of an “interest” “or other property” or 
to those who in equity “establish any right, title, or 
interest w^hich he may have” by enacting that suits may 
be brought in “equity.” i 


(b). In respect of all money or other property 
conveyed, transferred, assigned, delivered. Or paid 
to the Alien Property Custodian or seized by him 
hereunder * * * if the President shall 

determine that the owner * * * — 

(10). A partnership, association, other unin¬ 
corporated body of individuals, or corporation, 
and that it is not otherwise entitled to return of 
its money or other property, or any part thereof 
under this section, and that such money orr other 
property or the proceeds thereof * * * 

does not exceed in value the sum of $10,000, or 
although exceeding * * *, is neverthe¬ 

less susceptible of division, and the part' to be 
returned hereunder does not exceed in value the 

sum of $10,000 * * * * * i* * 

♦ ***♦*♦. * 

Then the President, * * * ♦ » 

may order the payment * * * * ^ * * 

or delivery of such money or other property held 
by the Alien Property Custodian or by the Treas- 


5 



urer of the United States, or of the inter¬ 
est therein^ to which the President shall determine 
such person entitled, either to the said owner or 
to such person by whom said property was * 
* * * delivered or paid over to the Alien 

Property Custodian ***** *^ 

(c). Any person whose money or other prop¬ 
erty the President is authorized to return * * 

may make application to the President for allow¬ 
ance * * * and/or may institute suit in 

equity to recover such money or other property.” 

“And/or may institute suit in equity” no doubt be¬ 
cause “Equity Will Not Suffer a Wrong to be Without 
a Remedy,” because “Equity Delights to Do Justice 
and Not by Halves,” and because “Equity Imputes an 
Intention to Fulfill an Obligation.” The significance 
of these'maxims are that they mean just what they say, 
that it is the aim of equity to have all interested parties 
in court and to render a complete decree adjusting all 
the rights of the parties involved, that is justice to all. 
The Congress made no mistake in making equity the 
guide of the courts. 

It will be noted that in the memorandum opinion of 
the court below (Rec. p. 8), assigned as error in this 
court, the court below said: 

“I do not think that the plaintiff was an owner 
of the property seized by the Alien Property Cus¬ 
todian within the meaning of sub-section six (6) 
of section nine of the trading with the enemy act.” 

Appellant in the proceedings in the Court below 
made no claim to payment 

“within the meaning of sub-section six (6) of 
section nine of the trading with the enemy act” 

but did make claim for payment within the meaning 
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i 

I 


of section ten (10) of sub-section (b) of section nine 
(9) of the trading with the enemy act as set out in the 
act of March 4, 1923. The intention of said; act and 
section ten thereof is to allow and make payment to 
alien enemies of all claims upon proof in an equity 
court of all sums claimed up to but not exceeding 
$10,000. 

In the paragraph immediately following paragraph 
eleven of sub-section (b) of section nine of said Act 
of March 4, 1923, the President or the equity court 
may order payment of “money or other property” 
held by the Alien Property Custodian “or of the inter¬ 
est therein” to which the President or equity court 
“shall determine such person entitled, either to the 
said owner or to such person by whom said jiroperty” 
was “delivered or paid over to the Alien Property 
Custodian.” 

Appellant claims that by virtue of the foregoing 
quotations from the act of March 4, 1923, “Winslow 
Act,” appellant is an owner of “other property” than 
the beans, that is, the “owner” of a lien upon said 
beans for freight, that appellant is an owner by hav- 
; ing an “interest” in the property seized, a Jien, and 
" that appellant’s lien was seized while in the posses- 
1 sion of the appellant and as the possessor at | the time 
i of seizure was owner by possession, therefore the 
I appellant is entitled under said act to payment as the 
/ one who “delivered or paid over to the Alien Prop¬ 
erty Custodian.” The beans were seized while in the 
possession of the Rickmers, and out of the possession 
of the appellee Amoor Shipping and Trading Company 
and since seizure and sale the Amoor Company have 
not had possession of the beans or the money for which 
they were sold. 
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“OWNER” 


The court below erred in holding that the appel¬ 
lant was not an owner. To so hold creates a com¬ 
plete monopoly in the possessor of the fee to the 
total exclusion of those owning a paramount lien or 
interest in property by virtue of trusts, mortgages, 
liens of all character, options and ownerships of inter¬ 
ests created by numerous kinds of contracts. While 
these interests exist, either by operation of law or by 
contract, the owner of the “interest” or owner of the 
“lien” upon the property is as much an owner as any 
other kind of owner, more so, because the one who 
has a right to possession cannot get it until the “lien” 
is paid off and if it is not paid when due loses it 
completely. For a court to decide that a lienor 
is not an owmer would amount to judicial discharge of 
liens, interests, trust and all contracts that are encum¬ 
brances upon property of any kind. 

As held in Camp v. Rogers 44 Conn. 298 the 
appellant contends that the word “owner” is not to 
be taken as absolute 

“literal and technical owner but the person in pos¬ 
session and control, either mediately or immedi¬ 
ately. He has a special property in it and could 
maintain trespass for it—and while his right to it 
continues, trover.” 

In Springer v. Kroeschell, et al., 161 Ill. 358 the 
court held that one 

“holding the equitable title to real estate is an 
‘owner’ within the meaning of the act on mechanic’s 
liens, and a lien may be enforced for labor and 
materials furnished in pursuance of a contract.” 

In Higgins v. City of San Diego, et al., 131 Cal. 
294, it appears that the plaintiffs brought suit as tax- 
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payers to set aside a contract of lease between the city 
and defendant water company. The municipal charter 
authorized the appointment of a Water Commission, 

I 

“When the city shall become the owner of any 
water supply or shall decide to construct a system 
of water supply.” 

It was objected that the salaries of the Commission 
could not be paid as the city was not an “owner.” 
In Its opinion the court said, 

“But it is objected that this could only be done 
upon the city becoming the ‘owner’ of any water 
supply, or shall decide to construct a system of 
water supply” etc., and it is contended that, inso¬ 
much as the city never became the ‘owner’ of any 
water supply, the water fund and the water depart¬ 
ment had no legal existence. ‘The ownership of 
a thing is the right of one or more persons to pos¬ 
sess and use it to the exclusion of others * * *’ ” 
“The ownership of property is either: (1) 
absolute; or (2) qualified. Id. Sec. 678. We do 
not think the word ‘owner’ occurring in the char¬ 
ter, was used in the sense that the city must be the 
holder of the title, but rather In the sensei that it 
should have the control of a water supply. The 
term ‘owner’ includes any person having a claim 
or interest in real property, though less than an 
absolute fee. Lozo v. Sutherland, 38 Mich. 171. 
Anderson’s Dictionary cites numerous cases in 
Illustration of the principal that the term may 
designate the person in actual possession and occu¬ 
pancy of the premises.” 

In the case of the Larimer County Ditch; Co. v. 
Zimmermann, 4 Colo. App, 78, it appears that the 
Larimer County Reservoir Company was the owner 
and in possession of some six reservoirs or reservoir 
sites. The Larimer County Reservoir Company leased 
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to the Larimer County Ditch Co., who operated the 
leased property causing a flood resulting in damages to 
Zimmermann. The Larimer County Ditch Co. took 
the position that under the statute that provides, 

“the owners of reservoirs shall be liable for all 
damages” 

the Ditch Company was not liable. 

In holding that the Ditch Company was liable the 
court said as to “owner” 

“The word ‘owner’ is rather embarrassing with¬ 
out qualification of assistance, and can only be 
construed in a legal or modified sense. An owner 
is defined in law to be: He who has dominion 
over a thing which he may use as he pleases, 
except as restrained by law or by an agreement,” 
Dow V. Mining Co. 31 Cal. 649, “includes any 
person having a claim or interest in real property, 
though less than an absolute fee. Lozo v. Suther¬ 
land, 38 Mich 171. See Tyler v. Jewett, 82 Ala. 
98; 2 South 905; Schott v. Harvey, 105 Pa. St. 
229; Davis v. Cincinnati, 36 Ohio St. 26.” 

As to the word “owner” the court said in the case of 
Getchell and Martin L. and Mfg. Co. v. Peterson and 
Sampson, 134 Iowa 599-606; 100 N.W. 550 that, 

“The term ‘owner’ is one of quite general ap¬ 
plication, and is frequently applied to one having 
an interest in or claim upon property much less 
than absolute and unqualified * * *; Adams 

V. Beale, 19 Iowa 61; Swan v. Harvey (Iowa) 
90 N.W. 489. Ownership may be qualified or 
unqualified, legal or equitable * * 

The case of State v. Missouri Pa. R. Co., et al. 
(Neb. 1905) 105 N.W. 983-985, is a case very much 
in point as to the meaning of the word “owner.” Also 


10 



that all persons having an interest may be required 
to come into court and have their rights adjudicated 
and definitely settled. As to “owners” the court said, 


“The word ‘owner’ as used in the statute ap¬ 
plies to all persons who have an interest in the 
estate. Where it is necessary the court- possess 
ample power to require such parties to interplead, 
and to apportion the money according to their 
rights.” See also Dodge v. O. & S.W. R.R. Co., 
20 Neb. 276; 29 N.W. 936; Leigh v. Green, 62 
Neb. 352; 86 N.W. 1093; 89 Am. St. Rep. 751. 


The facts in Harnbein v. Blanchard, 4 Colo. App. 
92; 35 Pac. 187-188 are as follows. Blanchard; brought 
suit against Harnbein and his wife for damages caused 
by the bite of a dog. It was contended that;the dog 
was the individual property of Mrs. Hornbein and that 
her husband had no interest in the dog. As to the 
ownershinp of the dog the court said as to Hornbein 
and his wife, 


“Their liability was not alone dependent of 
the ownership of the brute * ♦ 'Keeping 

him upon the premises and exercising rights of 
ownership, knowing his ferocity, was sufficient to 
fix the liability. The word ‘owner’ will include 
the person in possession and control of any article 
of personalty, “as one who hires a carriage.” 
Camp V. Rogers, 44 Conn. 298.” 


In Dodge v. Omaha and S. W. R. Co. 20 Neb. 
276-282; 29 N.W. 936 as to the word “owner” the 
court said, 

I 

“In Gerrard v. Railroad Co. 14 Neb. 270 S.E. 
15 N.W. Rep. 231 it is decided that the word 
‘owner’ as used in the statute, applies to any per¬ 
son having an interest in the estate.” 
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In making seizure the United States seized two sep¬ 
arate and distinct properties and two separate and 
distinct ownerships, that of the appellant, and 
that of appellee, Amoor Shipping and Trading Com¬ 
pany. 

In Keppelmann v. Keppelmann, 911 N. J. Eq. 67, the 
question w’as whether the Custodian was entitled to seize 
a beneficial interest in trust property. The opinion of 
the court stated that, 

“The manifest purpose of Congress was that the 
statute should operate, not only upon property the 
legal title to which is in the alien, but on all 
property held by him, or for his benefit, whether 
the legal title be in him or in the person who holds 
it for his benefit. In the present case, the prop¬ 
erty is held in trust by the complainant solely for 
the benefit of these three daughters of the testator, 
and comes within the very w’ords of the statute, 
for although they are not the holders of the legal 
title to the trust estate^ they are the equitable 
owners thereof.” 

In the foregoing decision two separate and distinct 
owmerships in the same property are recognized. 

The above case is quoted with approval in In Re 
Miller Feld. Rep. Vol. 281, p. 773. 

Referring to In Re Application of Miller 288 Fed. 
Rep. 766 the court held that the 

“Custodian is entitled to demand ‘choses in 
action,’ and rights and claims of every character and 
description owning or belonging to or held for, 
by, on account of, or on behalf of, or for the 
benefit of an enemy not holding a license from the 
President’ ” ♦ ★ * “That interest is indis¬ 

putably comprehended in the language of the act 
which covers ‘claims of every character and de- 
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scription.’ These interests of the legatees the 
Custodian was entitled to demand and to ■ seize.” 


If the Custodian was entitled to demand ‘‘interests” 
and seize “choses in action” and rights and claims of 
every character, separate ownership in any property, then 
under the act of March 4, 1923, they must be returned 
to the parties or separate ownerships from whom they 
were seized. To return separate ownerships to one 
party is to do an injustice to the other. The “Custodian” 
is entitled to demand “choses in action.” A; “chose 
in action” is property and property is the subject of 
ownership. ^ 

In the case of Goreley v. Butler, 147 Mass.^ 10, in 
speaking of claims against the sovereign the court 
said, 

I 

“Such claims are given all the incidents of prop¬ 
erty by law.” 

In the case of Meyrson v. Alter 11 Fed. 688-689 
the court said, 

“the word ‘property’ includes not only land and 
chattels, real and personal, but also choses in 
action.” 

Beache’s Appeal, 76 Conn. 118; 55 Atl. 596. 

Sloan V. Frothingham, 72 Ala. 734. 

I 

I 

LIEN—CARRIERS 

In Backer v. Payne, et al., 130 Ind. 288 the court, 
in its opinion, said, j 

“It is a familiar principal of equity jurisprudence 
that a lien will be kept alive where equity requires 
it.” I 

In Potts V. New York and New England R. Co. 131 
Mass. 455, the court, in its opinion, said. 
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“A carrier of goods consigned to one person 
under one contract has a lien upon the whole for 
the lawful freight charges on every part, and de¬ 
livery of part of the goods to the consignee does 
not discharge or waive that lien upon the rest 
without proof of intention to do so. Sodergreen 
V. Flight, cited in 6 East 622. Abbott on Ship¬ 
ping (7th ed.) 377. Lane Old Colony Railroad 
14 Gray 143. New Haven and Northampton Co. 
V. Campbell, 128 Mass. 104. And when the con¬ 
signor delivers goods to one carrier to be carried 
over his route, and thence over the route of an¬ 
other carrier, he makes the first carrier his for¬ 
warding agent; and the second carrier has a 
lien, not only for the freight over his 
own part of the route, but also for any freight 
on the goods paid by him to the first carrier. 
Briggs V. Boston & Lowell Railroad, 6 Allen, 
246-250.” 

In the case of Hays and Black v. Moville & Co. 
14 Pa. St. 48-54 the vendor exercised the right of 
stoppage in transitu and as to freight charges the court 
in its opinion held that, 

“The carriers had a lien, and were entitled to 
payment of their freight, before the goods could 
be taken from their possession.” 

The case of The Union Pacific Railroad Company 
V. The United States of America, 2 Wyo. 170 the 
opinion of the court shows that, 

“This is a suit of replevin, brought by the Fed¬ 
eral Government against the company, for mer¬ 
chandise, as property owned by the former, and to 
the immediate possession of which it was entitled. 
The defendant plead the general denial; also that 
it held possession under a carrier’s lien when the 
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merchandise was taken from it upon a writ of 
replevin. 

Jic * Jje sK 5ie 

the present suit being a proceeding in rem, the 
right of the United States is subject to the lien 
of the Union Pacific Railroad Co.” i 

A lien is property and an “owner” of a lieh is the 
owner of property and this is true as to the ’’owner” 
of an interest in anything, the interest “owner”; is the 
“owner” of property and therefore the appellant is an 

j 

owner” as contemplated in the act of March 4j 1923. 

EQUITY 

I 

The Congress of the United States had a right to 
elect to offer equity to those affected by its |act of 
March 4, 1923, and all are estopped to offfer any 
defenses other than those that are equitable and just 
to all parties concerned. In the case of the United 
States V. White 17 Fed. Rep. 564 the court said as 
to the Government that 

“The United States, like an individual, when it 
comes into court and demands equity, must do 
equity, or at least offer to do equity,” 

and in Rhoten v. Baker 104 Ill. App. 655 the court 
in its opinion said, 

“When a right is given to a person, then wrong¬ 
fully taken aw’ay by another, and the law by rea¬ 
son of its universality cannot afford a rentedy in 
the peculiar circumstances, equity -will correct the 
law and furnish the remedy.” i 

In the case of Tallman v. Varick, 5 Barb (N- Y.) 
280 the court in its opinion stated, 

“It is said to be the constant aim of courts of 
equity to do complete justice by deciding and set- 
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tling rights of all persons interested in the sub¬ 
ject matter of the litigation, so that the per¬ 
formance of the decree may be safe for those 
who are subjects of its mandate, and that future 
litigation may be prevented. Hence the maxim, 
that ‘courts of equity delight to do justice, and 
that not bv halves.’ ” 


CONCLUSION 


The appellees in their brief filed in the court below 
make reference to the “Captured and Abandoned Prop¬ 
erty Act of Civil War” times. The cargo of beins car¬ 
ried by the Rickmers may have been captured property 
but it certainly was not abandoned and this; “Civil 
War” act to which the appellees refer is confined solely 
and singly to the conditions arising under a rebellion 
among people of one country and not enemies of a dif¬ 
ferent nation, therefore it can have no application to the 
present situation. 

The appellees in their brief also call attention to the 
case of United States v. Gillis, 95 U. S. 407, where an 
attempt was made by an assignee of the owner to secure 
the return of property. The Rickmers are not assignees 
of any body and therefore the application of this case 
is not in point. 

In appellee’s brief attention is called to the opinion 
of Chief Justice Torney in Bags of Linseed in 1 Black 

I 

108, which defines a lien is analogous to a lien of a 
common-carrier on land which is inseparably associated 
with possession and depends on possession. The Rick¬ 
mers had possesion of the beans and they were siezed 
while so possessed, therefore this case has no bearing on 
the subject. i 

In appellee’s brief attention is called to several cases 
among which is United States v. Barney, 3 Hughes 545, 
that a lien for the carriage of goods is no moreithan a 
right to possession to be divested by a voluntary sur¬ 
render of the goods or by a taking that is neither un¬ 
lawful or fraudulent. These cases appear not to 
be in point. The right of possession is property. 
The beans were in the possession of the Rick- 

17 
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mers, they were not voluntarily surrendered, nor 
was their taking unlawful or fraudulent, but 
Congress by its act of March 4, 1923, desires to 
undo the taking as far as it can by making payment, 
leaving it to an equity court to adjust the equities of 
tlie parties according to equity. 

Attention is called in appellee's brief to the case of 
Hiram Hunt v. Elias Haskell, 24 N. E. 339, that a 
carrier possessed of goods has no right of property in 
the goods but simply a right to retain the goods. The 
right to retain the goods is property and that is a right 
that may be sued upon and even in the case the appel¬ 
lees cite it was determined that the defendants might 
retain the goods until the freight was paid. The Rick- 
mers had the goods in their possession, did not volun¬ 
tarily give them up, but by force were dispossessed by 
a third party and now the third party through an equity 
court desires to adjust the equities of the parties. 

It may be true that a war between two countries 
abridges a contract which excuses both sides from per- 
I forming, according to law. hut it does not according to 
i equity. 'The debt claimed and the ownership of the 
! right, which is property, and the subject of ownership, 
* still remiains and cannot by any legislative enactment be 
’ obliterated. The debt remains and although it may in 
la^x be excused, it is not excused in equity. 

As shown above the brief filed in the court below on 
behalf of the appellees, also in their arguments on their 
motions, it was sought to contend that because a war 
existed at the tim.e the beans were seized and sold the 
contract i between appellant and appellee Amoor Ship¬ 
ping and Trading Company was abridged and thus pay¬ 
ment of the debt due the appellant could be avoided, 
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and there were arguments made and cases cited on 
various other subjects all for the same purpose— 
avoidance of payment. Just why the briefs on the sub¬ 
jects they covered, avoidance, were filed and wHy such 
arguments w’ere made and cases cited in a proceeding 
in an equity court, appellant does not understandl They 
have no place in an equity court under our equity act 
of Congress. The appellees have not heretofore and 
do not now deny that the Camilla Rtckmers as a 
ship freighted the beans from Nikolajefsk, Russia, to 
Manila, Philippine Islands, or that the Rickmers cor¬ 
poration was entitled to be paid for so doing or that 
the Rickmers did not thereby have a paramount lien 
for freight, a just debt due. No such denials. But on 
the other hand, the appellees admit such to be true and 
say notwithstanding the debt due and payable ^to the 
appellant we stand up in an equity court and oppose 
payment and offer excuses at law to avoid a just obliga¬ 
tion. Congress advisedly passed an act to accomplish 
certain purposes to the exclusion of all other acts and 
laws and by the act of March 4, 1923, placed the pur¬ 
poses of the acts under the jurisdiction of the equity 
courts so that equity would be done to all concerned. 

It is respectfully contended by the appellant that this 
court should decide and so hold that the appellant is 
an “owner” under the act of March 4, 1923, aiid that 
the decision of the court below be reversed. 

1 

Reeves T. Strickland, 
Attorney for the //ppellant. 
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Howard Sutherland, as Alien Property Gusto- 
dian, and Frank White, as Treasurer; of the 
United States, appellees 


I 

APPEAL FROM THE STIPREME COTTHT OF THE DISTRICT 

OF COLITMBIA 


BRIEF ON BEHALF OF HOWARD SUTHERLAND, AS ALIEN 
PROPERTY CUSTODIAN, AND FRANK WHITE, AS TREAS¬ 
URER OF THE UNITED STATES 


STATEMENT OF THE CASE 

I 

This case is before the Court upon an appeal 
from a final decree of the Supreme Court of the 
District of Columbia (R. 8) sustaining a motion to 

I 

dismiss the bill of complaint filed on behalf of the 
appellant. The appellant purported to have insti¬ 
tuted its suit under the provisions of Subsection 

( 1 ) ■ 
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(c) of Section 9 of the Trading with the Enemy 
Act as amended March 4, 1923 (c. 285^ 42 Stat. 
1511). 

The appellant is a corporation organized under 
the laws of the Republic of Germany and is situ¬ 
ated in Hamburg, Germany. (R. 2.) 

In 1914 the Amur Shipping & Trading Company^ 
one of the appellees, shipped on board the Steam¬ 
ship Camilla Bickmers, owned by the appellant^ 
3,036 tons of soya beans. The appellant agreed to 
carry these beans from Nikolajefak, Russia, to 
Hamburg, Germany, in consideration of the pay¬ 
ment by the defendant, the Amur Shipping & Trad¬ 
ing Company, of freight amounting to £3,950/2. 
These beans were alleged to be the property of the 
Amur Shipping & Trading Company. (R. 3.) 

The Camilla Bickmers on its route from Nikola¬ 
jefak, Russia, to Hamburg, stopped at Manila, Phil¬ 
ippine Islands. At Manila the -ship and the beans 
were, on or about February 5, 1917, seized bv the 
United States Government, and the bieans were 
taken oh* the ship and sold by the Government, and 
the proceeds thereof thereafter deposited with the 
Alien Property Custodian, and/or the Treasurer of 
the United States. The appellant claims that the 
entire freight due for the carriage of the beans is 
$19,201.64, and that it is entitled to recover out of 
the proceeds of the sale of the beans now in the 
possession of the Custodian $10,000 of this amount. 

The apj^ellant alleges that under the law of Ger¬ 
many, under which it is alleged the contract of 
aifreightment was made, the entire freight is due 



2 



as soon as the voyage is commenced, and the owner 
of the ship has a lien upon the merchandise shipped 
for the entire freight mentioned. (R. 3.)! There 
is no allegation of fact which shows that the con¬ 
tract of alfreightment was made under the laws of 
Germanv. There is only the bald conclusion of law 
that the contract was so made. Such a statement 
of a conclusion is not, of course, admitted,for the 
purpose of this motion to dismiss, nor is it i alleged 
in the bill that a lien under German law is anv dif- 

I 

ferent from a lien for freight under the la\y of the 
United States. While the appellant alleges that 
the lien which it claims is held by the Alien Prop¬ 
erty Custodian, it does not allege that the Alien 
Property Custodian ever seized any lien belonging 
to it. 

THE QUESTION INVOLVED 

The principal question involved in this: case is 
whether or not the Alien Property Custodian or 
the Treasurer of the United States has in his pos¬ 
session any money or other property of which the 
appellant was the oivner at the time such money or 
other property came into the possession of the Cus¬ 
todian or the Treasurer. 

I 

AUGUMENT 

I 

0 

I 

The appellant was not the owner of any money :or other 
property seized and now held by the Alien Property 
Custodian or the Treasurer of the United States 

The appellant is a corporation organized under 
the laws of Germanv and is admittedly an; enemy. 
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For the purposes of a suit under Section 9 of the 
Trading- with the hlneinv Act the eneinv cluiracter 
of the ap])ellant continues regardless of the end of 
the war. Sn'is.s XafionaJ hisurauce Co. v. Miller, 
267 U. 8. 42. 

Section 9 of the Tradin< 2 : with the Eneinv Act as 
originally enacted (c. 106, 40 Stat. 419) provided 
for relief only to persons who were not enemies or 
allies of enemies. Under the original Section 9 anv 
person not an enemy claiming any interest, right, 
or title in any money or other property which had 
been seiz(‘d bv the Custodian or to whom a debt was 
owing by an enemy whose property had been seized 
could sue for the return of the property or to secure 
the payment of the debt out of the property of the 

eneinv debtor. No relief whatsoever was offered 

« 

to enemies. 

Section 12 of the Trading with the Enemy Act 
(c. 106, 40 Stat. 423) provides: 

After the end of the war anv claim of an 
eneinv or of an allv of enemv to anv monev 
or other property received and held by the 
Alien Projierty Custodian or deposited in 
the United States Treasurv shall be settled 
as Congress shall direct. 

On June 5, 1920, Congress took its first action to 
provide relief for persons who were enemies. By 
the Act of June 5, 1920 (c. 241, 41 Stat. 977), Sec¬ 
tion 9 was amended. The original Section 9 be¬ 
came Subsection (a) of the amended Section and 
there vras added a Subsection (b) which defined cer- 





tain classes or enemies to whom the President was 

j 

authorized to return property which had been 
seized. Under this first amendment, broadly speak- 

I 

ins:, with the exception of American women who 
had mairied German citizens, no relief was af¬ 
forded to citizens and residents of belligerent coun¬ 
tries. The Supreme Court in Behn^ Meyer c£- Co,, 
Ltd., V. Miller, 266 U. S. 457, has held thatjthe pro¬ 
visions of Subsection (b) apply only to persons who 
are enemies. 

By the amendment to Section 9 of March 4, 1923 
(c. 285, 42 Stat. 1511), certain other classes of per¬ 
sons are added to Subsection (b). Amongst these 


are citizens and corjDorations of Germany,jw’ho are 
permitted to recover not to exceed $10,000 in money 
or proj>erty of that value of which they were the 
owners at the time of seizure. 

The materia] portions of Subsection (b) of Sec¬ 
tion 9 as thus amended provides: i 

In respect of all money or other property 
c<jnveye(I, transferred, assigned, delivered, 
or paid to the Alien Property Custodian or 
seized bv liim hereunder and held b:v him or 
bv the Treasurer of the United States, if 
tlie President, shall determine that the owner 
thereof at the time such money or other 
properiy was required to he so couveyed, 
transferred, assigned, delivered, or ])ald to 
the Alien Property Custodian or at the time 
when it was colujitarily delivered to him or 
was seized bv him was — 

I 

» 

* * * * ! * 
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An individual who was at such time a citi¬ 
zen or subject of Germany, Austria, Hun¬ 
gary, or Austria-Hungary who is not a citi¬ 
zen or subject of any nation. State, or free 
city, and that such money or other property, 
or the proceeds thereof, if the same has been 
converted, does not exceed in value the sum 
of $10,000, or although exceeding in value 
the sum of $10,000 is nevertheless suscepti¬ 
ble of division, and the part thereof to be 
returned hereunder does not exceed in value 
the sum of $10,000: Provided, That an indi¬ 
vidual shall not be entitled, under this para¬ 
graph, to the return of any money or other 
property owned by a partnership, associa¬ 
tion, unincorporated body of individuals, or 
corporation at the time it was conveyed, 
transferred, assigned, delivered, or paid to 
the Alien Property Custodian, or seized by 
him hereunder: or 

A partnership, association, other unincor¬ 
porated body of individuals, or corporation, 
and that it is not otherwise entitled to the 
return of its money or other property, or 
any part thereof, under this section, and that 
such money - or other property, or the pro¬ 
ceeds thereof, if the same has been converted, 
does not exceed in value the sum of $10,000, 
or although exceeding in value the sum of 
$10,000, is nevertheless susceptible of divi¬ 
sion, and the part thereof to be returned 
hereunder does not exceed in value the sum 
of $10,000: Provided, That no insurance 
partnershij), associati<)n, or corporation, 
against which anv claim or claims mav be 
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i 

filed bv anv citizen of the United States with 

•/ V 

the Alien Property Custodian within sixty 
days after the time this paragraph takes 
effect, whether such claim appears to be 
barred bv the statute of limitations or not, 
shall be entitled to avail itself of the pro¬ 
visions of this paragraj^h until such claim or 
claims are satisfied. 

j 

* * * * * 

Then the President, without application 
being made therefor, may order the payment, 
conveyance, transfer, assignment, or deliv¬ 
ery of such money or other property held by 
the Alien Property Custodian or the Treas¬ 
urer of the United States. (Italics supplied.) 

i 

Subsection (c) of Section 9 provides: 

Any person whose money or other prop¬ 
erty the President is authorized to return 
under the provisions of subsection (b) 
hereof mav file notice of claim for tlie return 
of such money or other property, as pro¬ 
vided in subsection (a) hereof, and there¬ 
after may make application to the President 

for allowance of such claim and/or mav insti- 

%/ 

tute suit in equity to recover such money or 
other property, as provided in said subsec¬ 
tion, and with like effect. The President or 
the court, as the case may be, may make the 
same determinations with respect tb citizen¬ 
ship and other relevant facts that the Presi¬ 
dent is authoiized to make under the provi¬ 
sions of subsection (b) hereof. | (Italics 
supplied.) 

4432S—27 2 
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it will ])(‘ iK)t<Hl tluit ill extending relief to ene¬ 
mies Congi'ess ])ermitted only the return of a 
limited jxtrtion of tlie enemy’s property to him. 
'I'he Act spec'itically states tliat “if the President 
shall determine that the owucr' of the property at 
the time of sihzure was a citizen or subject of Ger¬ 
many, them ?i^l0.000 of his money, or property, or 
equal value, is to be i*eturned. 

There was no provision in th(‘ amendment to Sec¬ 
tion 9 giving relief to enemies which permitted an 
enemy to secui'e the collection of a debt owed to him 
by another enemy out of the property of the enemy 
debtor in the possession of the Custodian. In order 

to i-ecover, an eneinv must show that he was the 

•/ 

owner of the property claimed at the time of seizure. 

The monev in controversv in the case at bar is 
the proceeds of the sale of certain soya beans which 
at the time of seizure were owned by the appellee, 
the Amur ‘Shipping & Trading Company. The 
appellant claims that at the time tlie beans were 
seized it w'as conveying the beans under contract 
with the Amur Shipping & Trading Company on 
board one of its steamships from a port in Russia 
to a poit in Germany, and that by reason of the 
law^s of Germany, under wdiich it is alleged the con¬ 
tract W’as made, the appellant had a lien upon the 
beans for the freight. The appellant claims that 


the Alien Property Custodian in seizing the beans 
as the property of the Amur Shipjiing & Trading 
Company seized its lien, w^hich it contends is a prop- 
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erty right which it can recover from the^ Alien 
Property Custodian to the extent of $10,0001 
It is not alleged in the bill of complaint what 
the nature of a lien of a shipowner for freight 

under the law of Germany is. The most favorable 

%/ 

assmnption, however, for the appellant would be 

i 

that such a lien under German law is the same as 

( 

the lien under similar circiunstances created by the 
laws of the United States. This assimiption^vill be 
made for the moment in order to dispose of this 
phase of the case. The question then becomes 
whether or not a shipowner’s lien for freight upon 
a cargo makes the shipowner the owner of the cargo 
to the extent of the lien or creates a property right 

I 

in the shipovmer. j 

It must be kept in mind in the case at bar that 
there was no wrong committed by the Alien Prop¬ 
erty Custodian. The appellant was an enemy and 

I 

in anv event the Alien Property Custodian was 
justified in seizing anything belonging to it. The 
enemy is claiming through an act of grace of the 

I 

United States. Unless it was the owner of prop¬ 
erty seized by the Alien Property Custodian it can 
not recover anything in this suit, regardless of the 
fact that it may have a debt against another enemy 
whose property has been seized. The mon'ey here 
in question, which is sought to be recovered, is the 
proceeds of the sale of soya beans seized and upon 
which the appellant claims a lien for freight. 

The Supreme Court has held that a lien of a ship¬ 
owner for freight is analogous to the simple com- 
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mon-law lien. In Bags of Linseed, 66 U. S. 108, 
the Court said: 

Undoubtedly the shipowner has a right to 
retain the goods until the freight is paid, and 
has, therefore, a lien upon them for the 
amount; and as contracts of affreightment 
are regarded by the courts of the United 
States as maritime contracts over which the 
courts of admiralty have jurisdiction, the 
shipovmer may enforce his lien by a proceed¬ 
ing in rem in the proper court. But this 
lien is not in the nature of a hypothecation, 
which will remain a charge upon the goods 
after the shipowner has parted from the pos¬ 
session, hut is analogous to the lien given by 
the common law to the carrier on land, who 
is not bound to deliver them to the party 
until his fare is paid; and if he delivers them, 
the encumbrances of the lien does not follow 
them in the hands of the owner or consignee. 
It is nothing more than the right to ivithhold 
the goods, and is inseparably associated 
with his possession, and dependent upon it. 
(Italics supplied.) 

It has been repeatedly held by the Courts that a 
lien of this sort is not a property right. In Peck v. 
Jenness, 7 How. 612, the Couif said: 

At common law there can be no lien with¬ 
out possession. It is there defined, a right 
in one man to retain that which is in his 
possession belonging to another, till certain 
demands of him, the person in i^ossession, 
are satisfied. (Hammond v. Barclay, 2 
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East, 235.) In maritime law, liens exist 
independently of possession, either actual or 
constructive. In courts of equity, the teim 
lien is used as synonymous with a charge or 
encumbrance upon a thing, where there is 
neither jus in re, nor ad rem, nor possession 
of the thing. (Italics supplied.) ; 

I 

In Meany v. Head, 16 Fed. Cas. No. 9379, Mr. 

Justice Story, sitting as a Circuit Judge, said: 

There is no pretence of a general property 
in Mr. C. W. Greene; and the plea puts in 
issue, so far as respects the parties to this 
suit, the general property only in the goods 
replevied. Nor had Mr. Greene any special 
property in the goods; for he had a lien only 
for the general balance of his account, as a 
factor; arid a lien, as has been well observed 
in Brace v. Duchess of Marlborough, 2 P. 
Wms. 491, is neither a jus ad rem, nor a jus 
in re. The lien of a factor is a more right 
of retaining the goods of his principal, until 
his demands in that capacity are settled; and 
it gives the factor a rightful possession, 
which can not be devested without his own 
consent. But as against his principal, it 
gives him no general or special property, 
whatever mav be the case in respect to mere 
strangers. (Italics supplied.) | 

In Ex parte Foster, 9 Fed. Oas. No. 4960. Mr. 

Justice Story, sitting as a Circuit Judge, said: 

But it has been long the established doc¬ 
trine in equity, that a lien is not, in strict¬ 
ness, either a jus in re, or a jus ad rem, that 


I 

I 
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is, it is not a property in the tiling’ itself, nor 
doen it constitute a right of action for the 
thing. (Ilaiics supplied.) 

See also Mar.<ih v. 77/e Minnie, 10 Fed. Cas. Xo. 
9117. 

The (7*rcrts liave also lu^ld that there is no right 
of a(*ti(>n to recovei* ])roperty whieli is subject to 
a lien. In VilJag( of PaJmgra v. Warren, 114 111. 
App. 562, tlie Court said: 

A lien is not, strictly speaking, a prop¬ 
erty in the thing itself, nor does it consti¬ 
tute a right of action for the thing. At law 
a lien is usually deemed to be a right to pos¬ 
sess and I'etain a thing until some ch.arge 
upon it is paid or removed. There are few 
liens which at law exist in relation to real 
estate. The most striking of this sort un¬ 
doubtedly is the lien of a judgment creditor 
upon the lands of his debtor. But tliis is not 
a sT^ecific lien on any particular land, but is 
a general lien over all the real estate of the 
debtor, to be enforced by (execution, or other 
legal process upon such part of the real 

estate of the debtor as the creditor mav elect. 

« 

Lieiis at law generally ari.se, either by the 
expi'ess agreement of the parties, or by the 
usuage of trade, which amounts to an im¬ 
plied agre(*ment, or by mere operation of 


i ’ 
.▲C4. > % • 


See also Bank of Flordla v. Smith, 11 Ala. App., 
358. 

From this it must be clear that the appellant was 
not the owner of any property at the time the prop- 



13 


erty was seized by the Alien Property Custodian or 
at any other time. There is no allegation; that the 
seizure by the Custodian was improper and there 
could be no such allegation because the appellant is 
an enemy and from all that appears, tlie Amur 
Shi23ping & Trading Company, the owner of the 
property, was also an enemy. In the absence of 
specific allegations that a Government official has 
committed a wrong it is i)resiuned that he acted 
2 )roperly. Utilted States v. Chemical Foundation^ 
Inc., 272 U. S. 1. 

In its brief appellant in a veiled manner criti¬ 
cizes the appellees for endeavoring to defeat the 
2 :)ayinent of an obligation which it claims is due. 
The question before the Court is not whether or not 
the Amur Shi 2 ) 2 hng & Trading Company owed the 
aiDpellant money. The question is whether or not 
the appellant was the owner of any 23ro23erty seized 
by the Alien Proi3erty Custodian, for it is only as 
an owner of property that it can avail itself of the 
act of grace of the United States in permitting the 
return of property to enemies. 

A somewhat similar question as the one in the 
case at bar arose under the Captured aiid Aban¬ 
doned Property Act of the Civil AVar. Section 3 
of the Act of March 12, 1863 (12 Stat. 820), 
provided: 

1 

I 

And any person claiming to have been the 
owner of any such abandoned or captured 
property may, at any time within two years 
after the suppression of the rebellion, 2 >refer 


i 
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his claim to the proceeds thereof in tne Oourt 
of Claims; and on proof to the satisfaction 
of'said court of his ownership of said prop¬ 
erty, of his right to the proceeds thereof, 
and that he has never given any aid or com¬ 
fort to the present rebellion, to receive the 
residue of such proceeds, after the deduction 
of any purchase money which may have been 
paid, together with the expense of transpor¬ 
tation and sale of said property, and any 
other lawful expense's attending the disposi¬ 
tion thereof. (Italics ours.) 

In United States v. Gillis, 95 U. S. 407, an 
attempt was made by an assignee of the owner to 
secure the return of j^roperty. The Supreme 
Court refused to permit this on several grounds. 
One of the grounds was that the Act specifically 
said the owner could secure it, and that the Act 
must be strictly construed when it gave relief 
against the G-overnment. In this connection the 
Supreme Court said: 

If we are right in the opinion we have 
expressed, that claims against the United 
States can not be assigned so as to enable 
the assignee to bring suit in his own name 
in the Court of Claims, it is enough for the 
]jresent case. But there is another reason 
why claims for the proceeds of captured and 
abandoned property can not be assigned so 
as to give the assignee a standing in that 
court. It is found in the act giving the court 
jurisdiction of such claims. Not every per¬ 
son is permitted to sue for such proceeds. 
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The act declares that ‘‘Any person claiming 
to have been the owner of any such aban¬ 
doned or captured property may, at any 
time within two years after the suppression 
of the rebellion, prefer his claim to the pro¬ 
ceeds thereof in the Court of Claims, i and on 
proof to the satisfaction of the court of his 
ownership of said property, etc., recMve the 
residue of such proceeds.” It is thus plain 
that only he who can claim as an owner of 
the property captured or abandoned^ and 
who can prove such ownership, is permitted 
to sue and recover. The assignee of a claim 
for the ])roceeds is not such an owner of the 
property captured. That the ownership 
claimed and required to be proved! is that 
which existed at the time of the capture is 
quite plain. (Italics supplied.) 

The bill of complaint specifically alleges that the 

property held by the Alien Property Custodian was 
owned at the time it was seized by the Amur Ship¬ 
ping & Trading Company. Under the very terms, 
therefore, of the Act under which the appellant 
must secure relief, it is barred because it |was not 
the owner of the property at the date of seizure. 

Prom the foregoing it is apparent that;the lien 
which the appellant claims it had upon the prop¬ 
erty seized by the Custodian was no more than the 
right to possession of the property to compel pay¬ 
ment of the freight, which it is alleged was owed 
to it. Should this Court find in favor of the appel¬ 
lant, what sort of a decree could be enteredCer¬ 
tainly a decree would not be for the payment abso- 
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lutelv bv the Custodian or the Treasurer to the 
appellant of any specific sum of money in discharge 
of the alleged debt. It is not contended by the 
appellant that it is entitled to collect a debt out of 
property of another enemy. It is claiming the 
enforcement of its lien. 

The most the Court could do would be to direct 
the delivery of the money to the appellant to be 
held subject to the lien for the payment of the 
freight. The appellant is a German corporation. 
Were money delivered to it for this purpose it 
would unquestionablv take the monev bevond the 
jurisdiction of the United States. There would 
b(‘ no way for the Custodian to protect his rights in 
the money paid to the appellant to be held subject 
to its lien. The appellant would not be entitled to 
the money absolutely, and should it develop in some 
other proceeding that the amount of the debt owing 
to the appellant was less than the amount delivered 
to it by the Custodian, how would the Custodian 
secure the balance to which he would be entitled ? 
This merely emphasizes the argument that the ap¬ 
pellant is not entitled to recover in this cause. 

II 

The appellant is relying upon a right created under Ger¬ 
man law but fails to allege specifically the provisions 
of German law creating that right 

The appellant claims that its rights are created 
by force of the law of Germany. Paragrax)h 6 of 
the bill of complaint (R. 3) states: 

That according to the law of the Republic 
of Germany, under which law the contract of 
affreightment was made, the entire freight is 
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due as soon as the voyage is commenced, and 
the owner of the ship has a lien upon the 
merchandise shipped for the entire freight 
monev. 

V 

These allegations constitute mere conclusions. 
There is no allegation in the bill of complaint as to 
tlie nature of a lien under German law. Where a 
plaintiff is depending upon the law of a foreign 
country to establish its rights, that law must be 
specifically alleged and proved. The Court will not 
take judicial notice of the laws of Germany. Cuba 
Railroad Co. v. Crosby, 222 U. S. 473; Liverpool 
Steam Co. \. Phenix Insurance Co., 129 XJ. S. 397. 
And where it appears, as it does in the case at bar, 
that the appellant is relying upon the provisions of 
German law for relief, that law must be specifically 
alleged and proved. Nor can the law of the forum 
be applied when it appears that a law of a civil-law 
country controls. Cuba Railroad Co. v, Crosby, 
supra. I 

Even assuming, therefore, although npt admit¬ 
ting, that there might otherwise be a right in the 
appellant to recover in this case, it has not alleged 
the facts under which it seeks to recover with suffi- 

I 

cient definiteness to establish its cause of action. 

j 

III I 

Tlu‘ seizure of the cargo bv the United States excused 
all parties from the further performance of the con¬ 
tract ! 

j 

It is alleged in the bill of complaint that the ship 
mid the beans were seized bv the Government. 
There is no allegation that this was a ^ wi*ongful 
seizure. It is pi*esumed, therefore, that the Gov- 
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eminent officials acted rightfully in making the 
seizure. Umted States v. Chemical Foundation, 
Inc., 272 U. S. 1. 

Such a seizure excused further performance of 
the contract both by the shipper and the shipping 
company and absolved them from liability. Texans 
Co. V. Hogarth Shipping Co., 256 U. S. 619, Kron- 
prin^e.*<.sin Cecilie, 244 U. S. 12. See also The Tor¬ 
nado, 108 U. S. 342. 

The decree of the Supreme Court of the District of 
Columbia should be affirmed. 

Respectfully submitted. 

Peytox Gordox, 

At torn eg of the United States, 
in and for the District of Columbia, 
Deax Hill Staxley, 

Sp)ecial Assistant to the Attorney General, 
Attorneys for Howard Sutherland, as Alien 
Property Cu.^todian, and Frank White, as 
Treasurer of the United States. 

April 22, 1927. 
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I 

BRIEF ON BEHALF OF APPELLEE, THEi AMUR 
SHIPPING AND TRADING COMPANY 

STATEMENT OF THE CASE i 

I 

} 

We do not deem the facts in the case to be sufficiently 
stated by the appellant to enable us to discuss, properly 
the question involved, and having this in mind the^ case may 
be stated as follows: I 
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This case is here on appeal from the decree of the court 
below holding that the appellant was not an owner of the 
property seized by the Alien Property Custodian within 
the meaning of the Trading with the Enemy Act, R. 8. 
The pertinent facts as disclosed by the recod are that the 
appellant is a corporation organized under the laws of 
Germany, situated in Hamburg, Germany, and owned the 
steamship ‘‘Camilla Rickmers,'’ and that the appellee, the 
Amur Shipping and Trading Company, is a corporation 
organized and existing under the laws of Russia. In the 
year 1914 the appellee, the Amur Shipping and Trading 
Company, shipped on board the said “Camilla Rickmers,” 
at Nikolajefak, Russia, to liamburg, Germany, 3,036 tons 
of soya beans owned by the said appellee which the appel¬ 
lant agreed to carry from Nikolajefak, Russia, to Hamburg, 
Germany. That in part fulfillment of the contract the said 
“Camilla Rickmers'' carried the beans as far as Manila, 
Philippine Islands, and while at the port of Manila the 
ship and beans were, on or about the fifth day of February, 
1817, seized by the United States Government, the beans 
taken oft the ship and sold by the United States Gov¬ 
ernment and the proceeds thereof deposited with the Alien 
Property Custodian and/or the Treasurer of the United 
States. The appellant alleges that the amount of the 
freight charges from the Nikolajefak, Russia, to Hamburg 
Germany, was $19,201.64, and that this sum is due, and 
by its bill of complaint sought to recover the sum of 
$10,000 of the proceeds of the beans, upon the theory that 
the alleged freight charges constituted, under the act of 
Congress of March 4, 1923, known as the Winslow Act, 
part ownership of the fund realized from the sale of the 
beans. R. 2, 3, 4. The appellee, the Amur Shipping 
and Trading Company filed, a motion to dismiss the bill 
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of complaint alleging as grounds therefor, among others, as 
follows: i 

(a) A lien for affreightment is not such an ownership 
of an interest in the fund itself as is contemplated by the 
act of March 4, 1923. 

(b) That the declaration of war between Russia and 
Germany dissolved and abrogated the contract of i affreight¬ 
ment. R. 6, 7. 


ARGUMENT ' 

I 

I 

) 

i 

THE APPELLANT WAS NOT, IN THE CON¬ 
TEMPLATION OF THE ACT OF MARCH 4, 1923, 
THE OWNER OF ANY PROPERTY SEIZED BY 
THE UNITED STATES AND NOW HELD BY THE 
ALIEN PROPERTY CUSTODIAN. 

j 

The seizure of the beans by the Alien Property Custo¬ 
dian was a lawful seizure and operated to destroy any 
right of lien which the appellant may have had. Section 12 
of the Trading with the Enemy Act (c. 106, 40 Stat. 143), 
provides that, ‘‘after the end of the war any claim of any 
enemy or of an ally of enemy to any money or other prop¬ 
erty received and held by the Alien Property Custodian 

I 

or deposited in the Treasury of the United States, shall be 
settled as Congress shall direct.” The Supreme Court in 
United States t'. Chemical Foundation, Inc., 272 U. S. 1, 
Adv. Opin., Vol. 1, p. 1, October, 1926, in holding that all 
rights of enemy seized property were held absolutely, 
said: i 
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“Congress was untrammeled and free to authorize 
the seizure, use or appropriation of such properties 
without any compensation to the owners. There is 
no constitutional prohibition against confiscation of 
enemy properties * * * And the Act makes no 

provision for compensation. The former enemy own¬ 
ers have no claim against the patent or the proceeds 
derived from the sales. It makes no difference to them 
whether the consideration paid by the Foundation was 
adequate or inadequate. The provision that after the 
war enemy claims shall be settled as Congress shall 
direct’conferred no rights upon such owners.’’ 

Therefore, until the passage of the Act of March 4, 
1923, enemies were without any rights with respect to any 
property held by the Alien Proj^erty Custodian. All rights 
had been extinguished by the seizure; enemy property be¬ 
longed to the United States to be disposed of as Congress 
should direct. 

Any rights enemies may now have in respect of property 
held by the Property Custodian are measured and limited 
by the provision of the Act of March 4, 1923, and are such 
only as-are expressly conferred by that act. 

The pertinent provisions of the Act of March 4, 1923, 
are as follows: 

Section (b) “In respect of all money or other prop¬ 
erty conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized by him 
hereunder and held by him or by the Treasurer of the 
United States, if the President shall determine that 
the OTimcr thereof at the time such money or other 
property (italics ours) was required to be so conveyed 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or at the time when it was volun¬ 
tarily delivered to him or was seized by him was— 



“’An individual who was at such time a citizen or 
subject of Germany, Austria, Hungary, or ;Austria- 
Hungary or who is not a citizen or subject ofl any na¬ 
tion, State, or free city, and that such money;Or other 
properly, or the proceeds thereof, if the saiue has been 
converted, does not exceed in value the sum of $10,000, 
or although exceeding in value the sum of $10,000 is 
nevertheless susceptible of division, and the part there¬ 
of to be returned hereunder does not exceed; in value 
the sum of $10,000; Frovidcd: That an individual 
shall not be entitled, under this paragraph, to the re¬ 
turn of any money or other property owned by a part¬ 
nership, association, unincorporated body of individu¬ 
als, or corporation at the time it was conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Prop¬ 
erty Custodian, or seized by him hereunder; or 

“A partnership, association, other unincorporated 
body of individuals, or corporation, and that it is not 
otherwise entitled to the return of its money:or other 
property, or any part thereof, under this section, and 
that such money or other property, or the proceeds 
thereof, if the same has been converted, does not ex¬ 
ceed in value the sum of $10,000, or although exceed¬ 
ing in value the sum of $10,000, is nevertheless sus¬ 
ceptible of division, and the part thereof to be re¬ 
turned hereunder docs not exceed in value the sum of 
$10,000: Provided, That no insurance partnership, 
association or corporation, against which any claim 
or clairtis may be bled by any citizen of the United 
States with the Alien Property Custodian within sixty 
days after the time this paragraph take's effect, 
whether such claim appears to be barred by :the stat¬ 
ute of limitations or not, shall be entitled ■ to avail 
itself of the provisions of this paragraph until such 
claim or claims are satisfied.” 


“Then the President, without any application being 
made therefor, may order the payment, conveyance, 
transfer, assignment, or delivery of such money or 
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other property held by the Alien Property Custodian 
or by the Treasurer of the United States/’ 

It is to be observed that this Act in plain and specific 
terms provides that the alien enemy must establish owner¬ 
ship in the fund in order to avail himself of the provisions 
of the act. 


A. 

An affreightment lien is neither a right of property in 
the thing nor a right of action for the thing, it is simply 
a right of detainer. It docs not constitute ownership of the 
fund within the meaning of the act of March 4, 1923. 

A right to a lien is not an interest in the fund and con¬ 
fers no right of property. 

“A lien confers no right of property, but simply a 
right of detainer. The property is therefore not at¬ 
tachable as personal proj^erty or as a chose in action. 
Nor can it be seized and sold under the execution 
against the lien-holders.” 

19 Amer. and Eng. Ency., L.2 Ed. 11. 

“A lien (for affreightment charges) whether im¬ 
plied or by contract, confers no right of property upon 
the holder. It is neither a jus ad rem nor a jus in re. 
It is neither a right of property in the thing nor a right 
of action for the thing. It is simply a right of de¬ 
tainer. ‘Liens are not founded on property,’ says Mr 
Justice Buller, ‘but they necessarily suppose the prop¬ 
erty to be in some other person, and not in him who 
sets up the right, consequently the interest of the lien¬ 
holder is not attachable either as personal property or 
as a chose in action.’ ” 

Jones on Liens 3rd Ed., Sec. 10. 
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A lien for ihe carriage of goods is merely a right to pos¬ 
session to be divested by voluntary surrender of the goods 
or by taking that is neither unlawful nor fraudulent. United 
States V. Barney, Fed. cases 14,525; Johnson v. McDough, 
Fed. cases 7394. In Hunt v. Haskell, 24 Me. 339, in apply- 
inc: the above rule where tlie defendant was sued in trover 
by the owner of the goods and defended on the ground 
that he sold the goods to pay freight charges, the Court 
said: i 


‘‘It is verv clear tiiat the defendant had ^no right 

^ o 


to cause the sale to be made by his own mere motion, 
and without the iruervTntion of legal process for the 
purpose. The law merchant recognizes no such right 
on the part of the carriers by sea, under a^ common 
bill of lading, such as the defendant had signed in this 
instance. If the plaintiff was willing to receive his 
goods at Frankfort, which l^v his tender and demand 
of them tliere, it seems he was, the defend?int might 
well insist on a pro rata freight, and on detaining the 
goods until it was paid; but a simple detention only, in 
the hrst instance, was all that could be insisted on.” 


In Sullivan v. Park, 33 Me. 438, in announcing! the same 
general rule, the Court said: ! 


“That carriers, by the commercial law, have a lien 
for freight, is true; 1)ut that alone gives no right to sell 
the property, in order to pay that freight. The ordi¬ 
nary remedy, it may be remarked, in such case, is by 
a libel of the property l^efore some tribunal, ,by whose 
decree the rights of the owner may be protected. 

“Besides, the case shows that Magee did not sell un¬ 
der such a claim of lien, but as his own i property. 
Upon this point, it is not perceived that there was any 
error in the ruling.” 
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Ajz affreightment lien is analogous to a common law 
lien and confers no right of property. 

The fore^’oing rule is clearly stated in 19 Amcr. and Eng. 
Ency. of Law, 2nd Ed., p. 1081, as follows: 

“It is a distinguishing mark of absolute maritime 
liens, as contrasted with the liens recognized by com^ 
mon law, that they are i)erfected and preserved with¬ 
out the lien-holder's having pos.scssion of the vessel 
The lien is a jus in re which adheres to the vessel 
wherever found, even in the hands of a bona fide pur¬ 
chaser without notice, unless the sale was made neces¬ 
sary for the protection of the persons having interest 
in the vessel, in which case the liens are transferred to 
the proceeds of the sale. Therefore are made stricti 
juris, and are not to be extended or enlarged by con¬ 
struction. analogy, or inference. The qualified liens on 
the cargo, however, depend on possession, as do com¬ 
mon law liens in general, and these seem to be dis¬ 
tinguished from the ordinarv common law liens bv 
the fact that their enforcement is as fully within the 
admiralty jurisdiction as is the enforcement of absolute 
maritime liens." 

Jones on Liens, vSd h'd.. Sec. 1720, states the rule thus: 

“Although the lien (for affreightment charges) is 
maritihie and cognizable in the admiraltv, vet it stands 
Upon the same ground with the lien of the carrier on 
land and arises from the right of the ship owner to 
retain the possession of the goods until the freight is 
paid, and is lost by an unconditional delivery of the 
C(aisignee." 

In Cutter v. Rae, 7 Howard 729, the court in dealing 
with this question, said: 
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I 


I 


“But in the cases mentioned by the court, the mari¬ 
time law attaches an absolute and unconditional lien 
upon the property. The possession is not necessary to 
its validity. Indeed, in cases of seaman’s wages and 
bottomry, the party entitled to the lien never has pos¬ 
session; and the same is most commonly the case 
where salvage services are rendered. | 

“But it is otherwise in general average. The party 
entitled to contribution has no absolute and uncon¬ 
ditional lien upon the goods liable to contribute. The 
captain has a right to retain them until the; general 
average with which they are charged has been paid or 
secured. And as he may do this for the security of 
the party entitled, he must be regarded as his iagent in 
this respect, and exercising his rights. This aright of 
retainer, therefore, is a qualified lien, to which the 
party is entitled by the maritime law. But itl depends 
on the possession of the goods by the master: or ship¬ 
owner, and ceases when thev are delivered to the own- 
er or consignee. It does not follow them into their 
hands, nor adhere to the proceeds. This is the doc¬ 
trine not only in England, but on the continent also. 
It is unnecessarv to refer to the various authorities 
on this point, as the principal ones are collected in 
Abbott on Shipping 507 (margin) Perkins: edition, 
and 3 Kent’s Com. 244.” ; 

i 

Chief Justice Taney in Bags of Linseed, 1 Black. 108, 
defines such a lien as analog'ous to a lien of a Tommon 
carrier on land which is inseparably associated with pos¬ 
session and depends on posesssion. The only maritime lien 
which attaches without possession is the lien upon a ship 
itself to secure claims for services, repairs, etc. The J. E. 
Rumbell, 148 U. S. 1. i 

We submit it is settled law that a right to a li^n is not 
an interest in the fund and confers no right of property. 
It is simply a right to detain, conferring not thei slightest 
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properly interest in the thing itself. As said by ]\ir. Jus¬ 
tice Builer, “liens are not founded on property but they 
necessarily suppose the property to be in some other per¬ 
son.’* Jones on Alechanics lien 3rd Ed., Sec. 1720, quot¬ 
ing 2\Ir. Justice Builer. Indeed, the bill of complaint al¬ 
leges that the appellee, the Amur Shipping and Trading 
Company is the owner of the beans. 

The plain mandate of the statute requires ownership of 
the thing itself. It docs not give to an enemy the author¬ 
ity to litigate a claim or debt he may assume he has against 
one of our allies: it does not permit him to assert such a 
claim or debt against tlte property in possession of our 
government belonging to one of our allies. The act speaks 
in terms of ownership and must be strictly construed. This 
rule was laid down in U. S. v. Gillis, 95 U. S. 407—the 
Court saying: 


“If we arc right in the opinion we have expressed, 
that claims against the United States cannot be as¬ 
signed so as to enable the assignee to bring suit in his 
own name in the Court of Claims, it is enough for the 
present case. But lliere is another reason vchy claims 
for the proceeds of captured and abandoned property 
cannot lie assigned so as to give the assignee a stand¬ 
ing in tliat court. It is found in the act giving tlie 
court juris'liciion of such claims. Not every person 
is permiited to sue for such proceeds. The act de¬ 
clares that ‘d\ny person claiming to have been the 
owner (jf any such abandoned or captured property 
may, at any time within two years after the suppres¬ 
sion of tlie rc!;eilion, prefer his claim to the procee^ls 
thereof in the Court of ('laims, and on jiroof to the 
satisfaction of the court of his ownership of said 
])ro])erty. etc., receive the residue of such jiroceeds.’ 
It is thus plain that only he who can claim as an owner 
of the property captured or abandoned and who can 
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prove such ownership, is permitted to sue i and re¬ 
cover. The assignee of a claim for the proceeds is not 
such an owner of the property captured. That the 
ownership claimed and required to be proved is that 
which existed at the time of the capture is quite plain. 
And certainly the holder of a mere personal equitable 
right can have no standing in the Court of Claims.’’ 

The api>ellant in its brief, pp. 5, 7, stresses the clause “the 
interest therein” appearing in Sec. 10 of the Act 6f March 
4, 1923, and seems to advance the proposition that the clause 
means “something ’ other than part ownership of the prop¬ 
erty or money. Just what that “something” may be, is left 
to conjecture. Clearly the clause means part ownership of 
the money or property and is intended to permit the carv¬ 
ing out of the money or property the amount thereof 
owned, and to allow the claimant shown to be a part owner 
to recover the amount so carved out. Obviously to own an 
interest in a thing necessarily means to own a part of the 
thing itself. The “interest”’ of which the statute speaks is 
an interest inseparable from ownership. 

Realizing that to come within the purview of i the stat¬ 
ute it must establish ownership, the appellant proceeds to 
contend that it is “an owner of other property! than the 
beans, that is the owner of a lien uix>n said beans for 
freight.’’ Api^ellant’s brief, p. 7. It is significant that the 
appellant does not cite a single case, in support of its posi¬ 
tion that the alleged lien is a property right. ' 

The answer to appellant’s contention we submit is con¬ 
clusive. Under the settled rule an affreightment lien is 
neither a right of property in the thing nor a right of ac¬ 
tion for the thing. Moreover, the statute speaks in terms 
of money and property—tangible things; and does not 
purport to confer authority upon enemies to litigate an 
alleged debt or claim. I 
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The cases having to do with liens for freight cited by 
appellant, appellant's brief, pp. 13, 14, stand only for the 
proposition that the carrier has a right of detainer and can¬ 
not be unlawfully deprived of the possession of the goods. 
These casesmanifestly are in no wise applicable to the case 
liere. The seizure by the United States was a lawful seizure 
and operated to destroy all rights of lien. United States v. 
Chemical Foundation, inc.. Supra. 

It will serve no useful purpose to enter upon a detailed 
discussion of the cases cited by appellant, appellant’s brief, 
pp. 9, 10, 11, 12, since in those cases the courts did not 
have before them for their consideration any question in¬ 
volving freight charges. Those cases therefore, we sub¬ 
mit, can shed no light upon the question here under dis¬ 
cussion. 

We repeat that an affreightment lien does not constitute 
such an ownership of the fund as is contemplated by the 
statute. 


II 


THE BREAKING OUT OF THE WAR BETWEEN 
RUSSIA AND GERMANY DISSOLVED AND 
ABROGATED THE CONTRACT OF AFFREIGHT¬ 
MENT AND SUCH CONTRACT THEREFORE 
CAN FURNISH NO BASIS OF ANY RIGHT OF A 
LIEN ON THE BEANS OR THE FUNDS REAL¬ 
IZED FROM THE SALE OF THE BEANS. 

In Sands vs. New York Life Insurance Company, 50 
N. Y. 626, the court applying the rule of the law of na¬ 
tions which annuls contracts between the citizens of the 
two states upon the 1)reaking out of war l^etween the states, 
.said : 


12 



“Contracts for the insurance of the enemy’s projv 
erty of affreightment and of commercial co-partner¬ 
ship, are avoided thereafter by the breaking out of 
war, because they are inconsistent with the iwar. in¬ 
consistent with the interests and policy of; govern¬ 
ment, whose purpose is, by the war, to destroy and 
cripple the enemy’s property and commerce.” | 

/ 

In New York Life Insurance Company vs. Clppton, 7 
Bush (Ky.), 179, the court in applying the rule, said: 

I 

“In like manner the performance of a contract of 
affreightment being amicable and incessant from the 
commencement to the completion of the transportation, 
a war which makes it contraband, and thereby frus¬ 
trates its object, necessarily destroys the legal obliga¬ 
tions of the contract, and the law cannot substitute 
another to be performed after the close of the war.” 

In Esposito V. Bowden, 7 Ellis Blackburn Reports 763, 
the court said: 

i 

I 

“As to the mode of operation of war upon contracts 
of affreightment, made before, but which remain un¬ 
executed at the time it is declared, and of 'which it 
makes the further execution unlawful or irUpossible, 
the authorities establish that the effect is tO' dissolve 
the contract, and to absolve both parties from fur¬ 
ther performance of it. Such was the opinion of Lord 
Ellenborough, at a time when the question must re- 

centlv have often occurred and been well considered 
¥ 

and understood, in Barder v. Hodgson (a) 1814; 
* * ♦ 

Chancellor Kent also, in his commentaries, 3 Vol. 
248 (4 Ed.), after stating ‘the contract of affreight¬ 
ment may be dissolved without execution, not only by 
the act of the parties, but in many cases by the act of 
law,’ proceeds to state that, inter alia, war making 
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performance unlawful or impossible either before or 
after its commencement, dissolves the contract. The 
same distinguished person held in the court of errors 
in New York that a contract of partnership with a for¬ 
eigner was absolutely dissolved by the breaking out of 
war between the two countries.'’ 

In Arnhold Karberg & Co. v. Blythe, et al.,, 85 Law 
Journal K. B. 665, the question presented, was whether, 
where before the outbreak of the war between Great Britain 
and Germany goods had been sold by one English firm to 
another under a C. I. F. contract, and shii)ped in a German 
ship to a neutral port, die seller was entitled, after the out¬ 
break of war, to tender either a German bill of lading and 
an English policy of insurance, or a German bill of lading 
and a German policy of insurance, and to claim the price, 
the Court said: 

‘Tn considering what the actual position of the par¬ 
ties here is, I think there can be no doubt that the ef¬ 
fect of the war upon the bill of lading was that, as 
from the outbreak of war, the contract with the Ger¬ 
man shipowner became dissolved. In the case of Es¬ 
posito V. Bowden (27 L. J. Q. B.) the point was ex¬ 
pressly dealt with. In that case ]\Ir. Justice Willis, in 
giving judgment in the Exchequer Chamber, said: 
‘As to the mode of operation of war upon contracts 
of affreightment, made before, but which remain un¬ 
executed at the time it is declared, and which it makes 
the further execution unlawful or impossible, the au¬ 
thorities establish that the effect is to dissolve the con¬ 
tract, and to absolve both parties from further per¬ 
formance of it.’ So that the effect was that, as from 
the outbreak of the war, the owner of the German 
ship “Gervis” was absolved from the further perform¬ 
ance of the contract evidenced by the bill of lading to 
carry the goods in question from Hankow to Naples. 
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When he had put into port in the Dutch East Indies 
he was under no further continuing liability! to pro¬ 
ceed with the voyage to Naples. The buyers would 
not obtain by delivery of the shipping documents to 
them to a valid contract or undertaking to carry goods 
to Naples; that contract was at an end. Then Mr. 
Justice Willis proceeds a little further on (L. J. Q. B. 
P. 23) * * 

Lord Tenterden also in his work on shipping states 
the law thus: ‘Another general rule of law furnishes 
a dissolution of those contracts (i. e., for the'carriage 
of goods in merchant ships) by matter extrinsic. If an 
agreement be made to do an act lawful at the time of 
such agreement, but afterward, and before ;the per¬ 
formance of the act, the i>erformance be rendered 
unlawful therefore, l:)efore the commencement of a 
voyage, war or hostilities should take place: between 
the state to which the ship or cargo belongs, and that 
to which they are destined, or commerce between them 
be wholly prohibited, the contract for conveyance is 
at an end, the merchant must unlade his goods, and 
the owners find another employment for their ship. 
And probably the same principles would apply to the 
same events happening after the commencernent and 
before the completion of the voyage. * * 

Therefore the effect of the war was that at the time 

I 

of the tender there was no subsisting contract for the 
carriage of the goods to Naples, and no subsisting con¬ 
tract upon which the ])uyers would have been able to 
maintain an action, seeing that the shipowner was a 
German subject h? second case there 

is a little difference. In the second case the iship, the 
Camilla Rickmers, took refuge in the Port of Manila, 
but the main difference is that in that case there is an 
additional objection to appellants succeeding^ because 
the policy of insurance was effected by the! German 
underwriters, so that not onlv was there a German bill 
of lading which was avoided by the war, but a Ger¬ 
man policy of insurance, which was also avoided by 
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the war and at the date of the tender the contracts evi¬ 
denced bv both of those documents were dissolved, 
and were not subsisting contracts.’ ” 

The court in the above case also held that the outbreak of 
war absolved from further performance the contract evi¬ 
denced by a bill of lading for a quantity of beans, shipped 
on board the German ship “Camilla Rickmers.” The facts 
were that in April, 1914, the sellers sold the buyers, both 
English firms, a quantity of horse beans for shipment from 
China to Euro]>ean ports. In July, 1914, the sellers 
shipped the l^eans by the German steamer “Camilla Rick¬ 
mers” to the buyers. The court stated the “Camilla Rick¬ 
mers” was' and probably is in a port of refuge in the Philip¬ 
pine Islands. It is quite apparent that the cargo of beans 
in the case now before the court was being carried on the 
same vessel and at the same time as the beans spoken of by 
the English Court in the above case. 

In W'atts, Watts & Company, Ltd., vs. Unione Austriaca 
Di Navigazione, 224 Federal Reporter, page 192, the Court 
said: 


“The law of nations as judicially declared, prohib¬ 
its all intercourse l>etween citizens of the belligerents 
which is inconsistent with the state of war l)etween 
their countries. No transaction injurious to their own 
government may be entered into or continued by them. 
Ordinary commercial intercourse is therefore incom¬ 
patible with a state of war, since every act and con¬ 
tract which tends to increase the enemv’s resources is 
absolutely interdicted: and this includes every kind of 
trading or commercial dealing, whether by transmis¬ 
sion of money or goods, or orders for the delivery of 
either, directly or indirectly, or by contracts in any 
form looking to or involving such transmission. Every 
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such contract made during the war is illegal and 
void.” 

I 

The case here is one where the contract is dissolved and 
therefore can furnish no basis for sustaining any; right to 
assert a lien. It is submitted that the slightest reflection 
upon the situation confronting the appellant at the break¬ 
ing out of war between the two countries wilb indicate 
the soundness of the principle announced by the above 
cases. Upon the breaking out of war, the appellant knew 
he could not make the port of destination of the cargo. He 
then owed a private duty to the shippers to put back to the 
Russian Port and unload the cargo of beans. By doing 
this the shippers would have been saved all losses, But at 
the same time he was confronted with a duty to: his own 
government, sanctioned by international law, to cripple the 
enemy as far as possible, and therefore not to redeliver the 
beans to the shippers. This duty the appellant ol:>eyed, and 
the law says under such circumstances the contract of af¬ 
freightment is dissolved. 

CONCLUSION : 

j 

For the considerations presented it is submitted the de¬ 
cree of the court below should be affirmed with costs. 

i 

Respectfully submitted, : 

I 

S.\MUEL T. AxSELL; 

Edward S. Bailey, 
Attorneys for the Appellee, 
The Amur Shipping & Trading Coinpany. 
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